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August 1, 2016 
 
Delivered via U.S. Mail and email to: Dorfman.Jordan@epa.gov and patella.michael@epa.gov. 
 
Mr. Jordan Dorfman 
Attorney 
WIFIA Office of Water 
Environmental Protection Agency (EPA) 
1200 Pennsylvania Avenue, NW 
Mailcode 4201T 
Washington, DC 20460 

Mr. Michael A. Patella 
Senior Policy Advisor  
Water Infrastructure and Resiliency Finance  
Environmental Protection Agency (EPA) 
1200 Pennsylvania Avenue, NW 
Mailcode WJC-W/MC 4201T 
Washington, DC 20460 

 
RE:  Recommendations for Inclusion of Surety Bonding Requirements in Implementing 
Regulations for WIFIA Arrangements   
 
Dear Mr. Dorfman and Mr. Patella;  
 
Thank you for meeting with NASBP and SFAA on Thursday, June 30 to consider our 
recommendations for bonding requirements for public-private partnerships (P3s) established 
under Title V of the 2013 Water Resources Development Act (WRDA) and in particular Subtitle 
C of the Act (Sec. 5021), which establishes an innovative financing mechanism known as the 
Water Infrastructure Financing and Innovation Act (WIFIA). Section 5014 of WRDA creates the 
water infrastructure public-private partnership (P3) pilot program, which mandates all applicable 
federal laws are to be adhered to, which includes the federal Miller Act. There is no specific 
provision that the federal Miller Act bond requirements apply to WIFIA in Section 5021. Based 
upon the reasons set forth below, we ask that the EPA provide clarity on this point by requiring 
bonds of entities performing construction in the interim final rules implementing WIFIA 
arrangements.  
 
Under a P3 arrangement, the public entity enters a long-term agreement with a private partner to 
deliver needed infrastructure. Oftentimes, the public entity commits a stream of revenue to repay 
the private partner’s upfront financing, incurred project costs, and profit. P3 projects, though 
delivered differently from traditional projects, still involve substantial taxpayer funds and public 
policy interests. As such, the federal government has a substantial interest in protecting federal 
funds disbursed in the form of loans, loan guarantees, and credit to recipients. Further, the public 
expects that its taxpayer funds be used wisely, including that use of such funds will be provided 
to qualified, financially-fit construction entities which will deliver a completed project. In short, 
we believe that construction under a WIFIA-financed P3 ought to be bonded under the same 
parameters as any other federal public works project.  
 
The federal government long has recognized the importance of surety bonding requirements for 
its direct public works procurements. The federal Miller Act, which was enacted in 1935, and 
related regulations, require that a payment and performance bond be in place on any federal 
construction contract in excess of $150,000. The performance bond assures the public entity and 
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taxpayers that the construction contract will be performed fully according to its terms and 
conditions. The payment bond provides invaluable protection to parties furnishing labor or 
material on federal construction projects. Subcontractors and suppliers rely on the payment bond 
in case the prime contractor does not or cannot pay them. They cannot lien public property, so 
the payment bond provides them their only protection. Subcontractors and suppliers often are 
small businesses and the risk of non-payment can be catastrophic to their businesses. Whether or 
not lien rights exist in the context of P3s is largely unsettled in the various states. By requiring 
payment bonds to be furnished on WIFIA-financed P3 arrangements, EPA will ensure that 
certain subcontractors and suppliers on these projects will have payment remedies in the event of 
nonpayment, ensuring the continued viability of these often local businesses.  

The federal government also understands the importance of surety bond requirements for 
transportation projects involving some level of federal resources or grant funds for state highway 
construction projects. 49 CFR Part 18, the “Uniform Administrative Requirements for Grants 
and Cooperative Agreements to State and Local Governments,” includes bonding protections as 
a grantee condition. More specifically, this regulation addresses bonding for state-level 
construction projects financed partly by federal grants, establishing that performance and 
payment bonds in 100% of the construction amount is the minimal standard for such partially 
federally-financed projects.  

Although procurement methods have evolved—including the increased use of P3s—construction 
risks remain the same, making surety bonds just as relevant and important today. The surety 
provides a bond only to those contractors that, in the surety's estimation, are capable of 
performing the work and paying all the subcontractors, suppliers and workers on the job. The 
surety’s pre-qualification aims to prevent default and by issuing a bond, the surety provides the 
public contracting entity with assurance from an independent third party, backed by the surety's 
own funds, that the contractor is capable of performing the construction contract. If the 
contractor for some reason does default, the surety performs its obligations under the bond. 
 
For the reasons stated, NASBP and SFAA and the cosigning organizations, The American 
Institute of Architects (AIA), The American Insurance Association (AIA), the American 
Subcontractors Association (ASA), the Business Coalition for Fair Competition (BCFC), the 
Mechanical Contractors Association of America (MCAA), and the National Electrical 
Contractors Association (NECA), believe it is critical to assure that bonding is a required 
protection for the design-build or construction portion of P3s receiving financing through 
WIFIA. We urge you to include requirements for performance bonds and payment bonds in your 
proposed interim rules, soon to be released to the public for comment.    
 
Thank you for your consideration. We would be happy to discuss this matter further with you.  
 
Sincerely,  
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Lawrence E. LeClair 
Director, Government Relations 
National Association of Surety Bond Producers 
(NASBP) 

  
 

Lenore Marema 
Vice President of Government Affairs  
Surety & Fidelity Association of America 
(SFAA) 
 

 
 

 
Alex Ford 
Manager, Federal Relations 
The American Institute of Architects (AIA) 

 
 

 
Tom Santos 
Vice President, Federal Affairs 
The American Insurance Association (AIA)  

 
 
E. Colette Nelson 
Chief Advocacy Officer 
American Subcontractors Association, Inc. 
(ASA) 
 

 

 
John Byrd 
Government Affairs Manager 
Business Coalition for Fair Competition 
(BCFC) 
 

 
 
 

John McNerney  
General Counsel  
Mechanical Contractors Association of 
America (MCAA) 

 
 

Marco A. Giamberardino 
Executive Director, Government Affairs  
National Electrical Contractors Association 
(NECA) 

 
 

 
cc: Mr. Jim Gebhardt; gebhardt.jim@epa.gov 
      Ms. Kristyn Abhold; abhold.kristyn@epa.gov 
      Mr. Andrew Sawyers; sawyers.andrew@epa.gov 


